The first major revision of the ACA Code of Ethics in a decade occurred in late 2005, with the updated edition containing important new mandates and imperatives. This article provides interviews with members of the Ethics Revision Task Force that flesh out seminal changes in the revised ACA Code of Ethics in the areas of confidentiality, romantic and sexual interactions, dual relationships, end-of-life care for terminally ill clients, cultural sensitivity, diagnosis, interventions, practice termination, technology, and deceased clients.
DK: So the word "foreseeable" actually came from the Tarasoff case? MK: That is my understanding. DK: How would you suggest that professional counselors think differently and make the shift from "clear and imminent danger" to "serious and foreseeable harm" when considering the need to break confidentiality? MK: I still see the essence of breaking confidentiality revolving around "clear and imminent danger" but what "serious and foreseeable harm" does is to allow a broader scope of other circumstances where counselors need to seek consultation and seek ethical advice when considering the breaking of confidentiality. DK: So "serious and foreseeable harm" is broader than "clear and imminent danger"? MK: I think so. It recognizes that in some cultural and contextual situations clients may not have the need to maintain traditional confidentiality. For example, the client may ask that you automatically consult a member of his or her spiritual or religious community. I've also used the example of a counselor who is seeing a client who has a terminal illness, has exhausted all medical options, is psychologically healthy and lucid and rationale with no substance abuse or major depression and says, "I want to explore ending my life. I want your counseling and support through this process." Since "serious and foreseeable harm" can be contextual, the counselor has the option of working with this client. DK: Is "serious and foreseeable harm" always contextual.
MK:
No. As an example, if a client says, "I am going to go home and shoot my partner," that is objectively foreseeable harm. DK: If we can focus on the word "foreseeable" for a moment, under the old 1995 Code a client who told us that a crime was committed in the past had that information kept confidential because it occurred in the past and there wasn't any clear danger in the present. Does this also apply under the 2005 Code? MK: I would agree. There is no foreseeable harm to an event that occurred in the past. DK: A focus of the 2005 Code seems to be an emphasis on consulting with other professional counselors if you are considering breaking confidentiality. MK: The Task Force supported a team approach. Consulting with other professionals when faced with an ethical situation is always a good step and helps you to think about different options. The bottom line is that two (or three or four) heads are better than one. Of course, you still have an obligation to only reveal information germane to the consultation. DK: The focus of the 2005 Code on the importance of consulting with colleagues is in keeping with court rulings that have come out since 1995 that indicate that in order to maintain minimal standards of care, a reasonable counselor will consult with other professional counselors when breaking confidentiality. MK: Sure, and it also matches most, if not all, of the ethical decision-making models that are in texts and the literature. And in my opinion, consultation can be an ethics textbook, a journal article, or a telephone conversation in addition to a face-to-face office visit. DK: That is really interesting; I hadn't thought of that.
Being a baby boomer, I usually think of face-to-face consultation. Standard B.2.a of the new Code of Ethics specifies that counselors consult with other professionals when in doubt as to the validity of an exception. Does that mean that if a counselor does not consult when breaking confidentiality, that they have been unethical? In other words, are we at the point in the profession where we are saying that if you are about to break confidentiality, we know you have to consult and it is unethical not to do so. MK: The key phrase is "when in doubt." Let's go back to the example of the client who says "I have a gun and I'm going to go home and shoot my partner." To me, in that moment, that does not raise doubt about breaking confidentiality. But, for example, when we talk about something like HIV and AIDS, it does become grayer. For example, a client who says that they just found out that they are HIV positive, are angry and upset, and are going to have unprotected sex with their partner and neighbor is a situation that I would run by a colleague to get some consultation and feedback. Judy Miranti, three members of the Ethics Revision Task Force, about this scenario. We agreed that it is critical to determine how clients define what "family members" means to them. In a cultural context, "family" can be nonblood relationships such as godparents or neighbors. It is not culturally appropriate to make assumptions about a client's worldview of who is and who is not a family member. The key to this scenario is intention. In the case mentioned, neither the client nor the counselor was aware of this situation and therefore the counselor would not break off her engagement or wedding plans. Rather, the counselor should discuss with the client the change in relationship between the counselor and client (to be cousin and cousin-in-law so to speak). The client may decide to maintain the counselor-client relationship, but the counselor is obligated to explore the potential risks and benefits to the change in relationship (i.e., seeing each other at family gatherings). Since informed consent is an ongoing process, there would be a need to readdress confidentiality if the client decides to stay with the counselor. All of these considerations seem to be part of demonstrating sound professional judgment. We are not taking a moral stance on this and we are not promoting physician-assisted suicide. What we are promoting is an individual's right to determine his or her own choice. DK: Isn't the new end-of-life care section about more than physician-assisted suicide? VT: Absolutely! It is really all about helping a client maximize his or her quality of life. The section is focused on helping terminally ill clients live with a decent quality of life until they die; it recognizes the terminal illness but focuses on the need to be alive until the moment of death, to make choices, get emotional support, and meet holistic needs while the client is still alive. CM: The new section focuses on the end-of-life developmental stage that affects clients, their family, their legacy, and their community of friends. It is about developing and implementing plans that will increase and enhance a client's ability to make decisions and remain as independent and/or self-determining as possible. VT: And the new ethical code section makes it clear that professional counselors can play an important role in providing end-of-life care for terminally ill clients. DK: The recent revision of the ACA Code of Ethics calls for confidentiality to be broken to protect a client from "serious and foreseeable harm" (Author's Note. See Standard B.2.a). Does the new section speak to confidentiality with a terminally ill client who wishes to consider hastening his or her death? CM: Standard A.9.c states, "Counselors who provide services to terminally ill individuals who are considering hastening their own deaths have the option of breaking or not breaking confidentiality, depending on applicable laws and the specific circumstances of the situation and after seeking consultation or supervision from appropriate professional and legal parties." So in and of itself, a statement from a terminally ill client that he or she wants your help in thinking through the issue of hastening his or her death does not constitute serious and foreseeable harm and thus would not automatically call for the breaking of confidentiality. DK: Can an ethical complaint be filed with ACA against the counselor for violating the edict to "do no harm" if the counselor agrees to assist a terminally ill client explore the hastening of his or her own death?
New Restrictions On Romantic/Sexual Relationships

Allowing Dual Relationships
VT: Standard A.9.b states that "Recognizing the personal, moral, and competence issues related to end-of-life decisions, counselors may choose to work or not work with terminally ill clients who wish to explore their end-of-life options. Counselors provide appropriate referral information to ensure that clients receive the necessary help." Because of this statement, counselors cannot be brought up on charges to the ACA Ethics Committee of doing harm by helping a terminally ill client explore end-of-life decisions. The other side is that counselors who feel that their own morality and personal views will not allow them to assist terminally ill clients who wish to explore endof-life options cannot be brought up on charges for refusing to assist the client, as long as they provide appropriate referral information. (Author's Note. Please note that state laws that conflict with this response take precedence.) DK: Does competence play into the decision about whether to provide end-of-life care to terminally ill clients? VT: Yes. The provision of end-of-life care is a very specialized and complicated matter. It requires knowledge of holistic approaches-not just counseling interventions but also knowledge of medicine and the exploration of spirituality. There are very particular types of skills involved and counselors who are in a general practice at times will need to consult with or refer to a variety of professionals. CM: Competence in working with a terminally ill client means having the ability to integrate the client's physical, emotional, social, spiritual, cultural, and family needs into a plan that helps him or her effectively work through this last developmental life stage. DK: Let's get back to the important aspirational aspect of Standard A.9. End-of-Life Care for Terminally Ill Clients. While we have been focusing on mandates, this standard actually has a preponderance of aspirational statements. CM: This was not just written as a "nuts and bolts" standard. As I stated before, it is important to remember that we are working with clients on a developmental moment in their life that will affect how peacefully they die, what their legacy will be, and the impact they have on their family and community of friends. VT: Counselors are different from such professionals as clinical psychologists because in addition to assisting the client with solving problems they may experience, we focus on assets and the growth and development that one can experience during the dying process. So the Quality of Care, Standard A.9, was written to make sure that we don't get lost in the stampede to focus on the actual moment of death or the method of death-so we do not get bogged down purely in legal details. The Quality of Care standard focuses on making sure that we are a attuned to helping clients obtain high-quality end-of-life care for their physical, emotional, social, and spiritual needs; exercising the highest degree of self-determination possible; giving them every possible opportunity to engage in informed decision making regarding their end-of-life care; and receiving complete and adequate assessment regarding their ability to make competent, rational decisions on their own behalf from a mental health professional who is experienced in end-of-life care practice. DK: Both of you, as well as the entire Ethics Revision Task Force, are to be congratulated for writing a very sensitive and helpful new section that focuses on the best interests of a client with a terminal illness.
A New Focus on Cultural Sensitivity
DK: Courtland and Tammy, it is clear that the revised ACA Code of Ethics has a new focus on cultural sensitivity. Courtland Lee: That was a primary charge of the Ethics Revision Task Force; to look at the revision with an eye on making the Code more culturally sensitive. To accomplish this, we kept two questions in mind: (1) how do we need to rethink things in terms of changing population demographics and issues of multiculturalism and (2) what is missing from the Code that will make it more culturally sensitive. Tammy Bringaze: We realized that multiculturalism and diversity impacts every area of our life and our practice. It affects our sensitivity toward the people we serve. As such, instead of just having one section focusing on cultural sensitivity, we infused multiculturalism and diversity throughout the entire Code of Ethics. CL: As an example, until now it has been considered unethical to receive gifts from clients. However, in some cultures, giving a gift is really considered to be the highest form of praise and to refuse a gift is considered culturally insensitive. So we revised the standard on receiving gifts (A.10.e) to reflect this. It now reads "Counselors understand the challenges of accepting gifts from clients and recognize that in some cultures, small gifts are a token of respect and showing gratitude. When determining whether or not to accept a gift from clients, counselors take into account the therapeutic relationship, the monetary value of the gift, a client's motivation for giving the gift, and the counselor's motivation for wanting or declining the gift." DK: So based on the last sentence of A.10.e, one of the implications of gift receiving is that even within a cultural context, counselors should not accept a gift that has a substantial monetary value.
New Mandates and Imperatives in the Revised ACA Code of Ethics
CL: Right! While it is important to understand and appreciate the cultural context of a client, the counselor has to use some common sense. DK: Let's focus on confidentiality. Standard B.1.a talks about how important it is for counselors to maintain cultural sensitivity regarding confidentiality, privacy, and the disclosure of information. CL: Much of this is based on the difference between individualistic and collectivist cultures. TB: For example, I work with Afghan refugees and the idea of confidentiality has a very different meaning in their culture. It is much more communal. There is really the sense among the Afghans of trying to look out for one another and pull together. The other day, I had an Afghan woman come in and sit down in the middle of another woman's session and neither blinked an eye. So I thought, "Well, okay. If it works for them, it works for me." If a counselor were not sensitive to the collectivist norm of the Afghan culture, he or she might feel pretty angry or agitated at the client and ask the "intruder" to leave immediately. If that were done, I'm afraid the counselor would lose the relationship with both clients. DK: So, an implication is that there are some cultures where confidentiality is less important than it is for the dominant American culture. TB: Yes, I definitely think so. CL: Another example of the importance of cultural sensitivity regarding confidentiality and the disclosure of information revolves around disciplining a child. When an African American kid tells you, "I got in trouble and I'm afraid to go home because my mom is going to give me a whipping!" it sounds really harsh, as if the kid is going to get the heck beat out of him with a whip. But in the African American community the term whipping generally refers to a form of mild discipline. So understanding how words and meanings are different in different cultures is important. DK: So staying with this discipline example from a cultural prospective, there would be times when a child reports a "whipping" that would not necessarily trigger mandated reporting laws. CL: That's right. DK: Let's turn to assessment. Standard E.8. Multicultural
Issues/Diversity in Assessment talks about the importance of recognizing the effects of age, color, culture, disability, ethnic group, gender, race, language preference, religion, spirituality, sexual orientation, and socioeconomic status on test and inventory administration, interpretation, and use. CL: An important aspect of Standard E.8 is that a counselor must make sure that any inventory or test they utilize has been normed on the population that the counselor is using the instrument with. Back in the 1970s, a group of people-I think from the San Francisco Bay area-instituted a lawsuit against the school system because of the large number of African American school children who were in special education classes. The outcome was a moratorium on testing until instruments could be normed on the African American population. DK: The Code of Ethics also now speaks to multiculturalism and diversity in supervision. TB: We have recognized the ethical complexity of having to speak to the cultures of at least three people in supervision: the supervisor, the supervisee, and the client. As we add people, we need to be sensitive to the many cultural layers. CL: I hope that this will start a new dialogue and research on multicultural and diversity issues in supervision. This is something we talk about, but we really don't know a lot about. In particular, when there is a crosscultural supervisory relationship, it is critical for both the supervisor and supervisee to understand and be sensitive to each other's cultural view and how that view impacts the counseling process. counseling.org/publications Free ethics resources are also available to ACA members at www.counseling. org/ethics So far we have been talking about Standard C.6.e. Scientific Bases for Treatment Modalities in terms of the techniques, procedures, and modalities that counselors use with their clients. Does it also apply when the counselor is asked for a referral? BH: If a client requested an approach that was not grounded in theory or an empirical/scientific foundation, it would be my responsibility to thoroughly discuss the unproven or developing nature of the approach, the limitations of that approach, and alternative approaches. If the client proceeded to choose that intervention after this thorough discussion, it would be my responsibility to facilitate that process and provide a referral. DK: The ACA Ethics Committee has just completed an extensive paper on the subject of referrals for conversion/ reparative therapy and other interventions that do not have a scientific base that very much supports your for practitioners fashioned around this section that provides information on proven treatment modalities. We also need to help professional counselors define the potential risks and ethical considerations of specific approaches. Students and counselor educators have access to the most recent literature but practitioners in the field may not. DK: Please convey thanks to the entire Ethics Revision Task Force for yet another new section that advances the profession. Any final thoughts? BH: Professional counselors need to understand that Standard C.6.e. Scientific Bases for Treatment Modalities was not meant to be rigid and imply that only techniques, procedures, or modalities that have been supported by experimental studies with random selection can be utilized. If that were the case, we would only use cognitive behavior therapy (CBT) because it is the easiest to study under experimental (or at least quasi-experimental) conditions. We have to think more broadly and inclusively than that and include qualitative and other approaches. The point is that we don't want counselors using biased approaches that are not thought through and have no evidence of validity.
A New Requirement to Have a Transfer Plan C.2.h. Counselor Incapacitation or Termination of Practice. When counselors leave a practice, they follow a prepared plan for transfer of clients and files. Counselors prepare and disseminate to an identified colleague or "records custodian" a plan for the transfer of clients and files in the case of their incapacitation, death, or termination of practice.
DK:
What was the genesis of the new ACA Code of Ethics standard for Counselor Incapacitation or Termination of Practice? HG: In our discussions about the new standard on safeguarding the confidentiality of a deceased client (B.3.f.), the Ethics Revision Task Force realized that the ACA Code of Ethics said nothing about the need to have a plan in place for assisting clients to transition to a new counselor or to obtain their records if the counselor left the practice, became incapacitated, or died.
RC: Right! We began to see this as a proactive issue-the importance of educating practitioners on the need to plan ahead for the day their practice ends. HG: Even beginning counselors need to have a transfer plan. You may be young, healthy, and starting a new practice, and the last thing on your mind is thinking about illness or death. But what if you get hit by a car and can't resume work for a month or more? Who will see your clients? There has to be a transfer plan in place to ensure that your clients have access to both counseling and their records during your period of incapacitation. This is important for all counselors, but it is especially critical in a private practice. DK: What are some ways that you can see a client being harmed if a transfer plan is not in place when a counselor dies, becomes incapacitated, or announces that he or she will shortly be moving to a different part of the country? HG: The most obvious issue for me revolves around clients who are in the midst of counseling and need continued treatment-especially clients in a fragile state. Dealing with the fact that your counselor has died, become disabled, or is leaving in the middle of treatment can be very traumatic. It means that the client has to start from the beginning with a new counselor. A counselor without a transfer plan adds to that trauma, stress, and anxiety by the lack of a referral process. The client may have no idea who to turn to. Clients may also have no clue as to how a new counselor can obtain their notes and records. RC: From a rehabilitation counseling perspective, a client's records can be critical for an application or reapplication for disability through a state agency, worker's compensation or Social Security. Having those records unavailable could cause much harm to a client. DK: Are there any horror stories you know of? RC: A former counselor in my community was in private practice and passed away. When she died, all of her private practice notes and files were thrown in the trash by her partner. The counselor had no transfer plan, and therefore had no means of communicating what should happen to those records. The partner, who was a painter by trade, had to make the decision and just decided to pitch the notes. I spoke to him afterward and told him that he should have kept those records. His response was that he was not a counselor and therefore was not under any obligation to do so. Technically, he had no legal right to the records. HG: There have also been examples of celebrities whose counseling records were released to the media when the counselors of the celebrities died. DK: From the issues and examples you list, it sounds like the need to have a transfer plan ties into the ethical imperative that we must not abandon clients. DK: Why did the Ethics Revision Task Force feel a need to add a standard (B.3.f.) addressing the confidentiality of a deceased client? JM: I don't think we had any initial intent to say, "We're going to protect the confidentiality of our clients in death." It evolved as we focused on client welfare. And it turned into a very unique part of the revised ethics code. MK: The Task Force felt that addressing the welfare of a client means protecting confidentiality in perpetuity and therefore confidentiality should not end when a client passes away. There may be circumstances where an individual does not want information shared, even upon his or her death, and so a counselor needs to make a reasonable assessment of when and where it's appropriate to maintain that confidentiality. A person's death should not mean that any and all information about that person in the counseling relationship is open to public scrutiny or discussion.
To wrap up, what would you say is the key to Standard B.3.f and protecting the confidentiality of a deceased client? MK: That the counseling relationship exists even through death. We continue to honor that relationship after a client dies. As such, whatever statements in the ACA Code of Ethics applied when the client, supervisee, student, or research participant was alive continue to apply after they are deceased. If a counselor would not disclose information when a client was alive, he or she should not disclose that information after the client's death.
